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This Guide for practitioners – company directors and their profes-
sional advisers – is now in its third edition. Practitioners are only too
aware that there is no simple model role for the company director.
This is partly because of the way in which company law and the
codes of corporate governance have developed in the UK, but also
because of the diverse nature of the purposes and interests which
corporate structures serve. Practitioners will want to master all
aspects of the regulatory regime, both legal and voluntary, which
prescribe the conduct to be expected of directors, as the consequences
for breach can be serious. Further, practitioners need to be aware of,
and be in a position to react to, changes which occur in the regulatory
regime with which they are faced.

The roles of directors and their duties and responsibilities will vary
according to the type of company they serve and, to some extent, to
the nature of their position, as well as the level of regulation. But as a
preliminary, practitioners may ask whether there is any underlying
framework to which they may refer for guidance and from which
they may infer what is expected of them.

Since the second edition of this Guide was published, much has
changed. Potentially, the most far-reaching change has come with the
introduction of the Companies Act 2006 (“CA 2006”). This received
Royal Assent on 8 November 2006. Parts of it have already come into
force, with the remaining sections to be brought into law in phases
during 2007 and 2008. The CA 2006 will apply to all UK companies,
small or large, private or public. The Government’s promise to
simplify company law and deregulate small companies has led to an
Act of 1,300 sections and 16 schedules, some of which simply restate
the existing law, but many of which bring about a fundamental
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change in how companies will need to be governed in the future.
Perhaps the most notable change for directors is that their duties have
been codified for the first time (Part 10 of the Act).

Other changes in the legislative and regulatory landscape have also
occurred – for example, an updated version of the Combined Code
has been published, which applies to listed companies for accounting
years beginning on or after 1 November 2006. At European level, the
Transparency Directive imposes obligations on listed companies to
make further notifications to the market in a bid to improve market
transparency. For companies regulated by the Financial Services
Authority (“FSA”), new developments have affected the way in
which the FSA looks to supervise firms and the conduct of their
directors.

1.1 CA 2006 reforms

The CA 2006 is a complex piece of legislation, the consideration of
much of which is outside the scope of this Guide. The following chap-
ters, however, pick out and examine a number of areas of particular
relevance to directors’ duties and responsibilities, a few of which are
highlighted in this introduction.

1.1.1 Codification of directors’ duties

For the first time in the UK, directors have what appears to be an
authoritative statement given by statute of what their duties actually
are. The general duties owed by directors had been built up over the
years by case law. The Company Law Review (“CLR”) (commis-
sioned in 1998 and comprising an independent group of experts,
practitioners and business people) believed that there was a need to
make the law in this area more consistent, certain, accessible and
comprehensible, and recommended that there should be a statutory
statement of directors’ general duties.1 The Law Commission and the
Scottish Law Commission also recommended that there should be a
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statutory statement of a director’s main fiduciary duties and his duty
of care and skill.2 The CLR recommended that the statutory statement
should largely be a codification of current law. However, the CLR also
wanted greater clarity on what is expected of directors and to make
the law more accessible, as well as to make development of the law in
this area more predictable (but without hindering development of the
law by the courts).

The Government accepted the recommendations and, thereby, set
itself a challenge: as the Government has acknowledged in the
Explanatory Notes to the CA 2006, codification is not just a matter of
transposing wording taken from judgments into legislative proposi-
tions; judgments are directed at particular cases and any principles
which may be stated will rarely be exhaustive. The Government
considered it important that the connections with other areas of the
law (such as trusts and agency) should not be lost so that company
law may continue to reflect developments elsewhere. Simply put, the
challenge was to balance precision against the need for continued
flexibility and development.

The Act specifies in Sections 171 to 177 the general duties that are
owed by a director to the company. These duties are set out in more
detail in Section 1.2 below. As for the inter-relationship with the
common law rules and equitable principles, the Act provides:

“(3) The general duties are based on certain common law rules
and equitable principles as they apply in relation to direc-
tors and have effect in place of those rules and principles
as regards the duties owed to a company by a director.

“(4) The general duties shall be interpreted and applied in the
same way as common law rules or equitable principles,
and regard shall be had to the corresponding common law
rules and equitable principles in interpreting and apply-
ing the general duties.”3
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That these duties are to be interpreted in the same way as the
common law duties which the specified general duties have effect in
place of may cause some difficulties, as the wording of the new statu-
tory duties does not necessarily correlate exactly with how those
duties were previously expressed or understood.

The majority of the sections of the CA 2006 imposing the general
duties will come into force on 1 October 2007, but the duty to avoid
conflicts of interests will not come into force until 1 October 2008, to
give companies more time to amend their articles of association to
reflect the new provisions.

Of course, the specified general duties do not cover all the duties that
a director may owe to the company. They are the general duties for a
director to have in mind in carrying out his duties but there are other
specific duties imposed (such as the duty to file accounts and reports
with the registrar of companies4).

The CA 2006 makes changes to the manner in which a breach, or
possible breach, of a director’s duty may be ratified. The Act abol-
ishes the right of a director to ratify his own breach of duty by provid-
ing that the necessary majority must be obtained disregarding votes
in favour at the shareholder meeting by the director and any member
connected with him.5 Curiously though, it does not abolish the right
for directors to vote in their capacity as shareholders to authorise in
advance acts which may be in breach of their duties. Directors will
therefore have an incentive to seek prior authorisation of acts which
would otherwise constitute a breach of their duties. Helpfully, the CA
2006 does confirm that a substantial property transaction with a
director may be entered into conditional upon shareholder approval;
previously there was some doubt as to whether this was allowed, or
whether the approval had to be obtained before the transaction could
be entered into.6 The Act also allows loans to be made by a company
to its directors, provided that they are first approved by shareholder
resolution.7
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1.1.2 Derivative claims

Closely linked to the codification of directors’ duties is the new provi-
sion in the CA 2006 putting derivative claims by shareholders on to a
statutory footing.8 A derivative claim is a claim by a member in
respect of a cause of action vested in the company and seeking relief
on behalf of the company. These claims can be brought only in respect
of a cause of action arising from an actual or proposed act or omission
involving negligence, default, breach of duty or breach of trust by a
director of the company (including the duty to exercise reasonable
care, skill and diligence). Once a shareholder has commenced a deriv-
ative action, he will have to apply to the court for permission to
continue the action. If it appears to the court that the application and
the evidence filed in support of it do not disclose a prima facie case for
giving permission, the court must dismiss the application and may
make any consequential order that it considers appropriate.9
Permission must be refused if the court is satisfied that:

(a) a person acting in accordance with Section 172 CA 2006 (duty to
promote the interests of the company) would not seek to
continue the claim;

(b) the act or omission has not yet occurred and has been authorised
by the company; or

(c) the act or omission has occurred, but was authorised before it
occurred or has since been ratified by the company.10

The court must also consider further factors before deciding whether
or not to grant permission, including whether the member is acting in
good faith and whether the relevant act or omission could be autho-
rised or ratified by the company. The court is required to have partic-
ular regard to any evidence before it as to the views of members of the
company who have no personal interest in the matter.

The scope and effect of these new provisions are uncertain with opin-
ion divided between those who consider that the new provisions will
encourage activist shareholders to commence (or at least to threaten
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to commence) proceedings more readily and those that believe the
attitude of the courts will prevent a significant increase in the number
of actions. Since the proceeds of any successful derivative claim must
be returned to the company, it remains to be seen whether sharehold-
ers will regard this as a more useful or accessible remedy than the
seldom-used common law derivative action. However, whatever the
long-term effects, there is concern that there could be an increase in
litigation as shareholders test the courts’ willingness to entertain
derivative claims.

1.1.3 Directors’ reports

Prior to the second edition of this Guide, the Government had
announced that quoted companies would be required to prepare and
publicise an operating and financial review. However, this was
dropped in November 2005, as part of the Government’s drive to stop
“gold plating” European legislation. Instead, companies must
prepare a “business review” as part of their directors’ report under
the CA 2006. The Act imposes miscellaneous requirements in respect
of reports that are required to be produced.

The Act also provides that a director is liable to compensate the
company for any loss suffered by it as a result of any untrue or
misleading statement in the directors’ report, the directors’ remuner-
ation report or a summary financial statement derived from such
report, or any omission from such reports. Importantly, however, a
director is only so liable if he knew the statement to be untrue or
misleading or was reckless as to whether the statement was untrue or
misleading or he knew the omission to be dishonest concealment of a
material fact.11 Moreover, the director will not be subject to any liabil-
ity to any person other than the company resulting from reliance by
that person or another on information in respect to which the section
applies (although this does not affect liability for a civil penalty or for
a criminal offence). There is, it would seem, consequently much to be
gained by ensuring that as much of the narrative reporting of the
company as possible is brought within this safe harbour by including
it within the applicable directors’ reports.
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1.1.4 Shadow directors

A shadow director is any person in accordance with whose directions
or instructions the directors of the company are accustomed to act,
although a person is not deemed to be a shadow director by reason
only that directors act on advice given by him in a professional capac-
ity.12 Under the Act, the general directors’ duties are expressed to
apply to shadow directors where, and to the extent that, they would
have applied previously under the corresponding common law rules
or equitable principles.13 This means that the laws relating to shadow
directors are not comprehensively dealt with in the Act itself, but
instead practitioners are forced to fall back on the previous, uncertain
common law in this area. Time will tell precisely how the common
law rules and equitable principles relating to shadow directors will sit
alongside the codified directors’ duties.

1.1.5 Register of directors’ addresses

The current provisions, which allow directors who are subject to the
risk of violence or intimidation to keep their home addresses confi-
dential, are replaced by broader provisions in the CA 2006. The Act
permits a director to provide a service address for the public record
rather than his home address and this service address may be the
company’s registered office. The directors must also provide their
usual residential addresses to the company, and the company must
maintain a new register of directors’ usual residential addresses,
which will not be open to public inspection. The Act imposes an
obligation on the Registrar of Companies not to disclose information
as to a director’s usual residential address as part of the material
available for public inspection.14

1.2 Duties and responsibilities

Previously this area of the law has been fragmented and difficult,
owing in large part to its common law origins superimposed by
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statutory (and even self-regulatory) provisions. The CA 2006 now
provides a list of the general duties of directors, namely:

(a) to act in accordance with the company’s constitution and only
exercise powers for the purposes which they are conferred;15

(b) to promote the success of the company;16

(c) to exercise independent judgment;17

(d) to use reasonable care, skill and diligence;18

(e) to avoid conflicts of interest;19

(f) not to accept benefits from third parties;20 and
(g) to declare an interest in a proposed transaction or arrangement.21

As mentioned above, these general duties are based on certain
common law rules and equitable principles and apply in place of
those rules and principles as regards the duties owed to a company
by its directors.22 However, the general duties are to be interpreted
and applied in the same way as the previous common law rules or
equitable principles, and regard is to be had to the corresponding
common law rules and equitable principles in interpreting and
applying the general duties.23 Hence, the extent to which they actu-
ally increase clarity is debatable. The obvious benefit for directors is
that they now have a list of their general duties available in one
place.

All of the above duties will come into force on 1 October 2007, aside
from the duty to avoid conflicts of interest which will not come into
force until 1 October 2008. Exactly how the new duties will fall to be
interpreted is not yet certain. Although these duties will be examined
in more detail in other Chapters, it is worth touching briefly on some
aspects.
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1.2.1 The duty to promote the success of the company

This requires a director to “act in the way he considers, in good faith,
would be most likely to promote the success of the company for the
benefit of its members as a whole”.24

The concept of the members as a whole is discussed in more detail
later in this Chapter. A useful starting point was given during the
Company Law Review, when the Attorney-General stated in the
House of Lords:

“. . . what is success? The starting point is that it is essentially
for the members of the company to define the objectives that
they wish to achieve. Success means what the members collec-
tively want the company to achieve. For a commercial
company, success will usually mean long-term increase in
value. For certain companies, such as charities and community
interest companies, it will mean the attainment of the objec-
tives for which the company has been established. But one can
be more refined than that. A company’s constitution and the
decisions that a company makes can also go on to be more
specific about what is the appropriate success model for the
company. I have indicated that usually for a company it will be
a long-term increase in value, but I can imagine commercial
companies that would have a different objective as to their
success.”25

1.2.2 The duty to avoid conflicts of interest

This section will not be brought into force until 1 October 2008, to
enable companies to make provision in their articles to allow
conflicts of interest to be authorised. A director of a company must
avoid a situation in which he has, or can have, a direct or indirect
interest that conflicts with the interests of the company. There will,
however, be no breach of duty if the situation cannot reasonably be
regarded as likely to give rise to a conflict of interest.26 This duty has
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been controversial as it raised the question of whether directors who
hold multiple directorships would be in breach of their duties as a
result of this new express duty.

The duty will also not be infringed if the matter has been authorised
by the directors.27 There is an argument that authorisation obtained
ahead of a director’s appointment in respect of possible future
conflicts would be sufficient authorisation, but it seems that the better
view is that a specific authorisation will be required in respect of a
matter arising after the appointment.

For private companies whose constitution does not prevent it, autho-
risation may be given by directors who have no interest in the matter
giving rise to the conflict.28 This represents a departure from the
previous law, which required that any such matter had to be autho-
rised instead by the members of the company. A public company’s
constitution must include a provision enabling the directors to autho-
rise the matter and the authorisation must be given by directors who
have no interest in the matter.29

1.2.3 The level of reasonable care, skill and diligence

Directors are required to exercise reasonable care, skill and dili-
gence.30 This begs the question “what does that mean?” Traditionally,
it was thought that the level of care and skill required to be a director
was fairly minimal. Directors need no qualification to hold their post,
and so the test appeared to be a subjective one against each individ-
ual director’s own level of knowledge and skill. This has found less
favour with time, and is now completely replaced by a dual (objective
and subjective) standard of care, skill and diligence in the CA 2006.
The Act expressly provides:31

“[t]his means the care, skill and diligence that would be exer-
cised by a reasonably diligent person with –
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(a) the general knowledge, skill and experience that may
reasonably be expected of a person carrying out the func-
tions carried out by the director in relation to the company,
and

(b) the general knowledge, skill and experience that the direc-
tor has.”

This replicates the test set out in Section 214 Insolvency Act 1986 and
consequently the case law in relation to that area will remain of great
importance in setting the scope of the new duty. Hoffmann LJ had
previously held that the duty of care for a director was set out accu-
rately in Section 214, and applied that principle more widely in rela-
tion to directors’ duties generally.32 Cases under the Company
Directors Disqualification Act 1986 may also be helpful in determin-
ing whether a director is in breach of his duty of reasonable care, skill
and diligence. A notable case is Re Continental Assurance Co of London
plc,33 where a non-executive director was disqualified, even though
he did not know of the wrongful conduct in question. It was held that
any competent director in his position would have known what was
going on and, by virtue of the fact of his ignorance of what was going
on, he was incompetent. It seems that this would also lead to a breach
of his duty to exercise reasonable care, skill and diligence under the
CA 2006.

In Re Barings plc (No 5),34 it was established that there is a continuing
obligation on directors to acquire and maintain a sufficient knowl-
edge and understanding of the company’s business for the proper
discharge of their duties. It is therefore critical that a person accepting
the office of director is aware not only of the nature of the duties that
he owes to the company and its members and keeps up to date with
the nature of the duties, but also acquires and maintains an appropri-
ate knowledge of the company’s business.35 Exact parameters will
vary according to the nature of the company and the individual expe-
rience and skill that the director in question possesses.
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1.3 Further regulation

Although the codification of directors’ duties in the CA 2006 is helpful
in bringing certain duties together, it should be remembered that it is
not an exhaustive list of directors’ duties. As well as the specific duties
and obligations imposed elsewhere in the CA 2006, there are numer-
ous other regulatory requirements. Thus, for example, directors of
listed companies are required to comply with a series of other sets of
rules, such as the Listing Rules, the Takeover Code, the Disclosure and
Transparency Rules (which implement the Transparency Directive
into UK law) and the Combined Code of Corporate Governance. The
growth in the number of companies listed on the Alternative
Investment Market (“AIM”) since the last edition of this Guide has
meant that the AIM Rules for Companies now apply to a significant
number of companies, and these also contain various regulations and
duties of which directors of AIM listed companies need to be aware.

The emphasis of these rules and codes remains on the need for trans-
parency and accountability. The rules are increasingly being put on a
statutory footing – for example, Part 28 of the CA 2006 gives the
Takeover Panel statutory authority to make rules and regulations in
relation to takeovers and mergers of companies, and gives it the
power to demand information from companies and to impose sanc-
tions for non-compliance.

The FSA is moving increasingly towards more principles–based regu-
lation, which will require directors of companies regulated by the
FSA to take a more active role in how their business is run. The FSA
operates an approved persons regime, whereby people wishing to be
directors or controllers of regulated companies need to apply to the
FSA for approval. Such people will need to demonstrate that they
have the necessary skill, expertise and integrity to take on such a role.

1.4 The company’s interests

The established common law rules provide that directors owe their
duties to their company. There was much debate at the beginning of the
Company Law Review process as to whether directors’ duties should
continue to be owed solely to the company, except in limited cases, or
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whether directors should be required as a matter of law to account
directly to third parties (e.g. suppliers, local communities, the environ-
ment, employees, etc.). The conclusion was that the existing position
should remain, and this is confirmed by the CA 2006.36 However, as
part of their duty to promote the success of the company, as outlined
above, directors must have regard to what the Government has termed
“enlightened shareholder value”. Consequently, a director must act in
the way that he considers, in good faith, would be most likely to
promote the success of the company for the benefit of its members as a
whole, and in doing so have regard (amongst other matters) to:

(a) the likely long-term consequences of any decision;
(b) the interests of the company’s employees;
(c) the need to foster business relationships with suppliers,

customers and others;
(d) the impact of the company’s operations on the community and

the environment;
(e) the desirability of the company maintaining a reputation for

high standards of business conduct; and
(f) the need to act fairly as between members of the company.37

It is important to note that this list is not an exclusive or exhaustive list
– the director is to have regard “amongst other matters” to those listed.

The Government’s desire to introduce this list gave rise to consider-
able debate during the process. The Government has made it clear
that directors will have to do more than merely pay lip service to each
of these factors, but must give each due and careful consideration
when making decisions. Critics have consequently argued that this
will make decision-making more onerous, result in an increase in
documentation and an increased likelihood that directors’ decisions
come under the scrutiny of the courts. This may lead directors to be
more risk-averse, which may not be in the interests of their company.

However, there is considerable support for the argument that direc-
tors of well-run companies already have regard to these sorts of
factors in their decision making in any event, and that having them
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listed in statute will not have much effect on such companies. The
Attorney-General, Lord Goldsmith, confirmed that he felt it was
unlikely that the duty to have regard to these factors would have
much practical effect on well-run companies and, when pressed as to
why they were to be included in the CA 2006, stated:

“If there are people at the moment who do not have regard to
these factors then – on the basis of the best business practices
that we have had explained to us by some of the best business
leaders in this country – they should.”38

Further, directors are only required to have regard to these factors; a
director is entitled to take a decision that would, for example,
inevitably have an adverse environmental impact, provided that he
had regard to the impact and weighed up what he considered, in
good faith, would be most likely to promote the success of the
company. There will be no breach of statutory duty unless the direc-
tors fail to have regard to the factors listed. Indeed, as the director’s
duty is owed to the company, there may be situations where a deci-
sion would need to be taken for the success of the company as a
whole despite it having such an adverse impact. It would seem
prudent for directors to ensure that their decisions are appropriately
documented, reflecting the due regard paid to the list of factors set
out above (and any other relevant factors). That said, one should
guard against turning compliance into a “box-ticking” exercise.
Practice will naturally develop, but it seems unlikely that practice for
well-run companies will necessarily have to change dramatically.

The general duty owed by a director to the company is to act in the
way he considers, in good faith, would be most likely to promote the
success of the company for the benefit of the members as a whole.
Maximising value for shareholders over the long-term may well be
the primary aim, but it is possible that the constitution of a company
provides that the company should have different aims, such as
achieving a particular goal (e.g. completing a construction project) or
even maximising dividend revenues in the short term. It would be for
the members of the company to set the purposes of the company, and
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these could be amended subsequently by special resolution passed at
an annual general meeting (“AGM”) or extraordinary general meet-
ing (“EGM”). Where, or to the extent that, the purposes of the
company consist of or include purposes other than the benefit of its
members, the reference to promoting the success of the company for
the benefit of its members can be taken as a reference to achieving
those purposes.39

Certain situations may qualify these general principles. For example,
on a takeover offer, the best price available to current shareholders
may be the primary concern for the current board of directors of the
target company. While the relationship between director and share-
holder does not of itself give rise to direct responsibility, directors
may assume a responsibility to shareholders directly when the
circumstances require. An example would be where a director makes
a personal representation to shareholders to induce them to transfer
shares in his company and the director has a high degree of inside
knowledge in relation to the shareholders.40

When a company is in financial difficulties, the interests of creditors
become paramount. Directors will still need to have regard to the
matters (and those stakeholders) set out above (e.g. the company’s
members and its employees), but the duty to promote the success of
the company is expressly stated to have effect subject to any enact-
ment or rule of law requiring directors, in certain circumstances, to
consider or act in the best interests of the creditors of the company.41

It will not always be easy for directors to see when the “tipping
point” is reached, and the company is no longer able to trade its way
out of trouble but must instead prepare for the onset of insolvency. In
practice, it could lead to some very difficult decisions which directors
will have to make, to attempt to minimise the loss to creditors but still
act to promote the success of the company as a whole.
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1.5 Nature of companies

General principles and the background to their development provide
a good framework for practitioners determining the duties and
responsibilities of directors. However, it has always been important to
apply these general principles in the context of the type of company
and of the particular role of that director. As the general duties under
the CA 2006 are to be interpreted by using common law and equitable
principles, it would seem that this should still be the case even now
that the duties have been codified.

The majority of companies in the UK are private limited companies.
Many are owner-managed, in some cases effectively housing a sole
trader, in others operating more like partnerships. For many of these
companies, there will be little practical need to distinguish between
the interests of directors and shareholders. However, there remains a
need for legal safeguards to be in place should things go wrong. The
luxury of limited liability enjoyed by the owners of these companies
calls for at least minimum standards of behaviour for the benefit of
third parties. The CA 2006 specifies what many of these standards
are, and the duties under the Insolvency Act 1986 will also apply for
the protection of creditors when things go wrong.

The Government has attempted to deregulate small, private compa-
nies in the course of drawing up the CA 2006. The idea is that certain
minimum standards should apply to all companies, and as compa-
nies get larger, becoming listed or otherwise, further standards
should then be imposed. Private companies will benefit from:

(a) shorter pro forma articles of association;
(b) the removal of the requirement for a company secretary;
(c) the removal of the requirement to hold an AGM;
(d) the removal of the requirement for unanimity in respect of writ-

ten resolutions;
(e) the abolition of the prohibition on granting financial assistance;

and
(f) the introduction of a streamlined procedure for capital reductions.

In companies in which there are numerous shareholders, especially
those that are listed, there is much more of a distinction between
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management and ownership. The duties and responsibilities of direc-
tors are not blurred by the coincidence of ownership. Directors will
have substantial freedom to carry on the business of the company, but
will find that there are many regulatory potholes into which they
could potentially fall. By way of example, the CA 2006 imposes
personal liability on directors should they knowingly or recklessly
allow untrue or misleading statements to be published in certain
directors’ reports (although as mentioned above, there is a potentially
useful safe harbour as a director will only be liable if he knew or was
reckless as to whether the statement was untrue or misleading and he
is only liable to compensate the company and not any other party).42

In addition, in the context of regulated entities, the FSA has the power
to remove its approval of a director if it considers that the director is
no longer a fit and proper person to carry on a regulated business,
effectively preventing such a person from being the director of any
regulated entity. Regulated and listed companies must comply with
very high standards of disclosure and transparency in their dealings
with the public, and the responsibility for these high standards rests
with the directors and managers of those companies.

1.6 The particular role of non-executive directors

The role of non-executive directors remains the subject of much
discussion and debate, particularly in relation to listed companies.
Similar to the position prior to its enactment, the CA 2006 makes no
distinction between the duties owed to a company by its executive
directors and its non-executive directors,43 and so all directors owe
similar duties. As mentioned above, developments in the law (both
through the courts and statutory reform) as well as corporate gover-
nance developments have meant that the duties of the non-executive
director now go far beyond simply attending board meetings. Their
duty of care has arguably expanded along with this, and they will
clearly owe duties to the company according to their role on the
board and committees of the board, as well as having the general CA
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2006 duties, including the duty to exercise reasonable care, skill and
diligence. Pursuant to Section 174(2) CA 2006 the duty to exercise
reasonable care, skill and diligence is tested against the care, skill and
diligence that would be exercised by a reasonably diligent person
with:

(a) the general knowledge, skill and experience that may reason-
ably be expected of a person carrying out the functions carried
out by the director in relation to the company (an objective test),
and

(b) the general knowledge, skill and experience that the director has
(a subjective test).

There appears to be a tendency towards non-executive directors
taking on the crucial role of preserving good governance standards
on the board of any major company, listed or otherwise, as evidenced
by the Combined Code. For example, one of the supporting princi-
ples to paragraph A1, which states that every company should be
headed by an effective board, provides that:

“As part of their role as members of a unitary board, non-execu-
tive directors should constructively challenge and help develop
proposals on strategy. Non-executive directors should scrutinise
the performance of management in meeting agreed goals and
objectives and monitor the reporting of performance. They
should satisfy themselves on the integrity of financial informa-
tion and that financial controls and systems of risk management
are robust and defensible. They are responsible for determining
appropriate levels of remuneration of executive directors and
have a prime role in appointing, and where necessary removing,
executive directors, and in succession planning.”

1.7 Group company directors

Directors of companies which are members of groups of companies
often find themselves having to consider their position with great
care when intra-group transactions or group interests are in issue, the
more so when they are directors of more than one of the companies
involved. A director of any company within a group owes a duty to
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act in the best interests of that company, whatever the competing
interests of a subsidiary, parent, group holding company or sister
company. While in certain circumstances, European legislation is
framed so as to hold a group as a single economic entity in relation to
creditors, as well as in the regulation of competition and employment
issues and for capital adequacy purposes, there remains no English
law doctrine which permits the directors of one company to take into
account the interests of other group companies as such. Given the
advantages of limited liability enjoyed by each company within the
group, the Government and the courts seem keen to ensure that the
assets of each company are protected for their individual creditors.

The statutory duty to avoid conflicts of interest, once it comes into
force on 1 October 2008, is likely to be significant here, and companies
will need to give a lot of thought to how their articles of association
deal with such possible conflicts as well as how their ratification
procedures work. It may be that each board within a group will look
to independent directors, to take advantage of the CA 2006 provisions
for ratification by fellow directors for certain acts. The issue surfaces
most frequently in relation to two situations: financings, where the
lender often seeks to achieve exposure on a group basis for contrac-
tual arrangements, with the obtaining of cross-guarantees and the
like; and in intra-group reorganisations, whether undertaken for taxa-
tion or other purposes. In the latter context, transactions at an under-
value and the practice of transferring assets intra-group for a nominal
consideration give rise to particular difficulties, notwithstanding the
relaxation of the rules prohibiting financial assistance for private
companies.44 Some acts are not capable of ratification by either fellow
directors or shareholders, and so directors may find themselves with
difficult decisions to be made. The position remains that the directors
of a subsidiary company (or parent company) owe a duty to that
company, even if they owe duties to other companies within the
group by virtue of their fellow directorships. They may have regard
to the interests of the group if, but only if, it is in the interests of the
relevant company to do so.
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1.8 Conclusion

Although the codification of directors’ duties in the CA 2006 had the
stated aim of reflecting in statute the common law position, there are
some significant changes. Moreover the codified duties are not all the
duties a director may owe to a company. Directors continue to owe
their duties solely to the company (except in limited cases, such as in
an insolvency), but the CA 2006 provides a statutory basis for share-
holders to bring derivative claims.

The following chapters go into more detail in areas touched on above
and other areas.
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